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This is an interlocutory appeal from the Pulaski Counry Circuit Court's denial of a

motion to dismiss on sovereign-immuniry grounds filed by appellanrs, rhe Arkansas

Department of Human Services (DHS) and its director,John Selig. Under Rule 2(a)(10) of

the Arkansas Rules of Appellate Procedure-Civil (2014), an appeal may be taken from a

circuit court to the Arkansas Supreme Court from an order denying a motion to dismiss

based on the defense of sovereign immuniry or the immuniry of a governmenr oflficial. As

explained below, we affirm in part; reverse and dismiss in part; and dismiss in part.

This case involves a DHS rule requiring all licensed child-care cenrers to carq/

general-liabiliry insurance. The rule was implemented pursuanr to Act 778 of 2009, codified



at Arkansas Code Annotated section 20-78-227 (Repl. 201,4) and titled "Liability insurance

and driver training requirements." Act of Apr. 3, 2009, No.778,2009 Ark. Acts 4222.

Section 20-78-227 provides as follows:

(a) The purpose of this section is to enhance safe and responsible passenger

transportation of children in child care by requiring appropriate liabiliry insurance and
driver training.

(b) The Division of Child Care and Early Childhood Education of the Department
of Human Services is directed, in collaboration rvith the State Insurance Deparrment,
to develop and promulgate rules requiring sufficient and appropriate minimum levels
of general liability insurance couerage for licensed child care centers and licensed and
registered child care family homes, including coverage for transportation services

when applicable.

(c) The division shall promulgate rules requiring all driven of vehicles transporting
children on behalf of licensed child care centers and licensed and registered child care

family homes to complete a comprehensive program of driver safery training.

(Emphasis added.) Based on this statute, DHS amended its licensing requirements to include

certain mrnimum general-liabiliry-insurance coverage for all child-care centers. Appellees,

the plaintifls below, are three school districts that each operate child-care centers licensed by

DHS. The school districrs filed a complaint in the Pulaski Counry Circuit Court on

February 79,2014, against Mike Beebe, individually and in his ofEcial capaciry as governor

of the State of Arkansas;rJohn M. Selig, individually and in his official capaciry as director

of DHS; and DHS. The school districts sought declaratory and injuncive relief, as well as

costs and attornev's lees, alleging that DHS's requirement that they purchase general-liabiliry
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insurance conflicted with their tort immuniry under Arkansas Code Annotated section 2'l-9-

301(a).2 They also alleged, among other things, that school-district child care is not a child-

care faciliry subject to supervision by DHS. In their prayer for relief, the school districts

soughr the following:

a. A declaration that Act 778 of 2009 does not require a school district that
operates a child care center or a pre-K program to purchase or maintain general

liabiliry insurance;

b. A declaration that Act778 of 2009 in no way supersedes, repeals or overrules
in any respect the application of the tort immuniry statute for school districts found
in A.C.A. S 21-9-301 even where they, as here, may operate a child care center or
a pre-K program;

c. A declaration that school district child care is not a child care faciliry subject
to supervision of DHS within the meaning of A.C.A. [S] 20-78-202(2);

d. A declaration that the proposed rules and regulations promulgated by DHS
pursuant to Act 778 of 2009 have not been published in accordance with the Act and
applicable law and are, therefore, of no force and effect;

e. A declaration that there has been no consideration by the Legislature on the
impact of Act 778 of 2009 on adequacy funding.

{. A preliminary injunction after notice and a hearing prohibiting the State, DHS,
and any of their o{Ecrals, officers, agents, servants or employees from seeking to
impose any rule, regulation, or other mandate upon the Plaintiffs that would require
the Districts to purchase general liabiliry insurance involuntarily, said prelinrinary
injunction to be rnade perrnanent upon a final hearing on the merits; and

'Arkansas Code Annotated secrion 21-9-301(a) (Supp. 2013) provides:

It is declared to be tl-re public policy of the State of Arkansas that all counries,
municipal corporations, school districts, public charter schools, special improvement
districts, and all other political subdivisions of rhe srare and any of thlir boards,
commissions, agencies, authorities, or other governing bodies shall be immune from
liabiliry and from suit for damages except to the extenr thar rhey may be covered by
liabiliry insurance.



g. That PlaintifB be awarded all other just and proper relief to which rhey may
be entitled, including reimbursement of their costs and attorneys fees to the extent
permitted by Arkansas law.

In response, on March 13, 201,4, DHS and John Selig filed a motion to dismiss and

accompanying brief arguing that the school districts' claims against DHS and Selig in his

official capaciry were barred by sovereign immuniry, that the claims against Selig in his

individual capaciry were barred by statutory immuniry under Arkansas Code Annotated

section 19-10-305(a), and that the complaint failed to state a claim upon which relief could

be granted under Arkansas Rule of Civil Procedure 12(b)(6). On March 26, 2014, rhe

school districts filed a response to DHS and Selig's motion to dismiss. DHS and Selig filed

a reply on April 2,2014.

OnJune 5,2014, the circuit court held a hearing on appellants' motion to dismiss and

on the school distncts' motion for preliminary injunction. The hearing included argument

by appellants' counsel that the school districts' claims were barred by sovereign and statutory

immuniry. At the conclusion of the hearing, the court denied both the motion for

preliminary injunction and the motion to dismiss. An order was entered on June 12,2014,

and, as to the motion to dismiss, the court stated only that "Defendants'Motion to Dismiss

is DENIEI)."r This appeal lollorved.a

rThis case is distinguishable from Arkansas Loilery Comnt'n u. Alpha Mktg.,2O,l2
Ark. 23, 386 S.W.3d 400, which was also an interlocutory appeal under nule 2(a)(10) of
the Arkansas Rules of Appellate Procedure-Civil. In that case, we dismissed the appeal
for lack ofjurisdiction because there was no ruling from the rial court on the issre tf
sovereign immuniry. The crucial distinction is that the trial court's detailed order on the
motion to dismiss specifically ruled that "[t]he motion to dismiss for failure to state a claim
upon which relief can be granted is denied," and did not rule on the issue of sovereign



l. Standard of Reuiew

In reviewing the circuitjudge's decision on a motion to dismiss, this court has said,

[W]e treat the facts alleged in the complaint as tme and view them in the light most
favorable to the parry who filed the complaint. In testing the sufficiency of the
complaint on a motion to dismiss, all reasonable inferences must be resolved in favor
of the complaint, and the pleadings are to be liberally construed. However, our rules
require fact pleading, and a complaint must state facts, not mere conclusions, in order
to entitle the pleader to relief.

Arkansas Dep't of Enutl. Quality u. Oil Producers of Ark.,2009 Ark. 297, at 5, 318 S.W.3d 570,

572-73 (internal citations omitted) (quoting Ark. Tech Uniu. u. Link,341Ark. 495, 501,,17

S.W.3d 809, 812 (2000)). Our standard of review for the denial of a motion to dismiss is

whether the circuit judge abused his or her discretion. Id. (citing S. Coll. of Naturopathy u.

State ex rel. Beebe,360 Ark. 543, 203 S.W.3d 111 (2005)).

ll. Souereign Immunity-DHs and Selig in His Oficial Capacity

immunity. Here, r,ve have an order denying the motion to dismiss r,vithout explanation,
which operates as a ruling on each of the grounds argued as a basis for dismissal, including
irnmunity. See Hardin u. Bishop,2013 Ark. 395, 430 S.W.3d 49 (reviewing the merirs of a

circuit court's decision granting summary judgment, despite the fact that the circuit coLlrr
did not expressly state the basis forits ruling); Asset Acceptance, LLC u. Newby,2014 Ark.
280,437 S.W.3d 119 (concludingthat the circuit court's blanket denial of a motion ro
conrpel arbitration constituted a ruling on all of the issues raised bv the parries).

{ht 
June 2014, following the circuit court's denial of their requesr for temporary

injunctive relief, rhe school districts filed a notice of appeal, and DHS and Selig cross-
appealed the denial of their motion to dismiss. Facing aJuly 1,2014 deadline ro acquire
general-liabiliry coverage pursuant to DHS's rules, the school disrricts filed a petition for
r,vrit of mandamus or certiorari and application for emergency or accelerated proceedings.
This court denied the petition for writ of mandamus or certiorari and granted the
application for emergency or accelerated proceedings. DHS and Sehgt cross-appeal was
perfected and became the present appeal.
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A suit against a public oflicial in his or her ofhcial capaciry is essentially a suit against

that oflicial's agency. Smith u. Daniel,2014 Ark. 519, at 6, 
- 

S.W.3d 
-, -. 

-We 
have held

that official-capaciry suits generally represent a way of pleading a cause of action against the

entiry of which the oflicer is an agent. Id. Thus, DHS and John Selig, in his ofticial

capaciry, are essentially the same defendant for purposes of our sovereign-imrnuniry analysis.

Appellants contend that the school districts' claims are barred by sovereign and

statutory immuniry. The defense of sovereign immuniry originates from the Arkansas

Constitution, which provides that "[t]he State ofArkansas shall never be made defendant in

any of her courts." Ark. Const. art. V, $ 20. Sovereign immuniry is jurisdictional immuniry

from suit, andjurisdiction must be determined entirely from the pleadings. Clowers u. Lassiter,

363 Ark. 241,, 244,213 S.W.3d 6, 9 (2005). In determining whether the doctrine of

sovereign immuniry applies, the court should determine if aSudgment lor the plaintiffwill

operate to control the action of the State or subject it to liability..Id. If so, the suit is one

against the State and is barred by the doctrine of sovereign immuniry. Id. This court has

extended the doctrine of sovereign immuniry to include state agencies. Ark. Came & Fish

Comm'n u. Eddings,2011 Ark. 47, at 4, 378 S.W.3d 694, 697 .

This court has recogtrized three'uvays in which a claim of sovereign rnrmunity nray

be waived: (1) where the State is the moving parry seeking specific relief; (2) where an acr

of the legislature has created a specific r,vaiver ofsovereign immunity; and (3) where the state

agency is acting illegally or if a state-agency officer reluses to do a purely ministerial actior1

6



required by statute. Ark. Dep't of Cmty. Corr. u. City of Pine Bluf,2013 Ark.36,425 S.W.3d

731,. A statutory waiver of sovereign immuniry may be express or implied. Id.

Here, we need not decide whether a judgment for the school districts would operate

to control the action of the State because the General Assembly has expressly waived

sovereign immuniry in suits for declaratory judgment regarding the validiry or applicabiliry

of agency rules in Arkansas Code Annotated section 25-15-207 (Repl. 20'1.4), which

provides that

(a) The validiry or applicabiliry of a rule may be determined in an action for
declararory judgment if it is alleged that the rule, or its threatened application, injures
or threatens to injure the plaintiffin his Person, business, or properry.

(b) The action may be brought in the circuit court of any county in which the
plaintiff resides or does business or in Pulaski Counry Circuit Court.

(c) The agency shall be made defendant in that action.

(d) A declaratory judgment may be rendered whether or not the plaintiff has

requested the agency to pass upon the validiry or applicabiliry of the rule in question.

This statute clearly applies in the present case to allow the school districts to challenge DHS's

rule requiring all licensed child-care centers to maintain general liabiliry insurance.s In fact,

appellants specifically conceded at the hearing that the circuit court had 3urisdiction over

DHS under the above statute contained in the Administrative Procedure Act. Because of the

sln their reply briel, appellants argue for the first tirne that, because the school
districts did not specifically invoke Arkansas Code Annotated secrion 25-15-207 in their
complaint, it cannot serve as a basis for.;unsdiction over the State. This court will not
consider arguments raised lor the first time in an appellant's reply brief because the
appellee is not given a chance to rebut the argument. E.g. , Coleman u. Regions Bank, 364
Ark. 59, 216 S.W.3d 569 (2005).



express statutory waiver of sovereign immuniry when a declaratory ludgment is sought

regarding the validiry or applicabiliry of an agency rule, we afErm the denial of appellants'

motion to dismiss on sovereign-immunity grounds as to the declaratory relief sought against

DHS andJohn Selig, in his ofiicial capaciry as director of DHS.

The injunctive relief requested by the school districts seeks to bar application of the

rule requiring the plaintiff school districts to purchase general-liabiliry insurance. While

appellants contend that the school districts' request for injunctive relief is an impermissible

attempt to control the action of the State, we disagree. 'Where, 
as here, there is a permitted

challenge to a rule under the declaratory-judgment statute, a request for injunctive relief is

simply a means to enforce the judgment, should the circuit court determine that the rule is

invalid or inapplicable. Furthermore, we have recognized that where an action seeks to

prevent an officer of the State from acting unlawfully, the ofhce does not shield him, and the

action is treated as one against the oflicer and not a suit against the State. Fed. Compress €t

Warehouse Co. u. Call, Commissioner of Labor,221 Ark. 537,254 S.W.2d 319 (1953) (action

seeking to enjoin the defendants, the Commissioner of Labor and the Administrator of the

Employment Securiry Division, from proceeding under an allegedly void administrative

ruling rvas held not a suit against the Srate); see also Hickenbottonr u. McCain, Commissioner of

Labor,207 Ark.485, 181 S.W.2d 226 (1944). Therefore, we afiirm the denial of appellants'

motion to dismiss on sovereign-immuniry grounds as to the injuncrive relief sought against

DHS andJohn Selig, in his official capaciry as director of DHS.
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Finally, appellants are correct that, by seeking to recover monetary damages in the

form of cosrs and attorney's fees, the school districts seek to subject the State to liabiliry.

Therefore, looking only at the pleading, we hold that the request for reimbursement of costs

and arcorney's fees is barred by the doctrine of sovereign immunity and reverse and dismiss

on that narrow claim.6

lll. John Selig, in Hk Indiuidual Capacity

Next, we address the school districts' suit againstJohn Selig individually. 'We hold

that, to the extent the school districts make any claims against Selig individually, they are

barred by Arkansas Code Annotated section 19-10-305(a) (Supp. 2013), which provides,

Officers and employees of the State of Arkansas are immune from liabiliry and
from suit, except to the extent that they may be covered by liabiliry insurance, for
damages for acts or omissions, other than malicious acts or omissions, occurring
within the course and scope of their employment.

Under Arkansas Code Annotated section 19-10-305(a), state officers and employees are

statutorily protected by sovereign immuniry. Fuquau. Flouters,341 Ark. 901,20 S.W.3d 388

(2000). More particularly, this court has held that such officers and employees acting withour

malice within the course and scope of their employment are immune from an arvard of

damages in litigation. 1d. Thus , for a plaintiffto counter an assertion of sovereign immuniry,

he or she must allege sufficient facts in his or her complaint ro supporr the claim of malicious

conduct by the defendant. Id. In defining malice, we have srared,

u'We recognize that the school districts, in their response to appellants' motion to
dismiss, conceded that "in a suit of this nature attomey's fees and costs are not normally
permitted by law and that they, therefore, do not seek such relief in this case ro the extent
not permitted."



It is true that in law malice is not necessarily personal hate. It is rather an intent and

disposition to do a wrongful act greatly injurious to another. Malice is also defined as

"the intentional doing of a wrongful act without just cause or excuse, with an intent
to inflict an injury or under circumstances that the law will imply an evil intent. . . .

A conscious violation of the law . . which operates to the prejudice of another
person. A condition of the mind showing a heart . . . fatally bent on mischief."

ArkansasDep'tof Enutl. Qualityu. Al-Madhoun,3J4 Ark.28,35,285 S.W.3d 654,660 (2008)

(citations omitted).

Here, the school districts did not allege any malicious acts or omissions byJohn Selig,

nor did they allege that he acted outside the scope of his employment. Therefore, to the

extent that the school districts allege that John Selig is liable in his individual capaciry, rve

reverse and dismiss.

lV. Conclusion

Only the issue of sovereign immuniry is properly before this court pursuant to

Arkansas Rule of Appellate Procedure-Civil 2(a)(10). Consequently, we must dismiss the

portion of appellants' appeal that challenges the denial of their motion on rhe ground that

school districts operating licensed child-care centers are not exempt from the insurance

requiremer-rt of Act 778 of 2009.

Aflirnred in part; reversed and dismissed in part; dismissed in part.

BRrptt, J., concurs.

HRNNau. CJ., and DaNrrr_soN, J., dissent.
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PAUL E. DANIELSON, Associate Justice

I respectfully disser"rt and rvould disnriss the instant case dtre to the lrrilure of tl-rc circtrit

court's ordcr to expressly mle on the issue of sovereign inrnrunity :ts reqtrircd by this court's

case law.

Ordinarily, an appeal ll]ay not be taken fronr an order dcnyine a nrotion to disnriss.

Sec (Jniu. of Ark.for Mcd. Sris. u. Atlattts,354 Ark. 21,117 S.W.3d 588 (2003). However,

Arkansas Rtrlc of Appellatc l)roccdure-Civil 2(a)(10) (2014) provides tbr un intcrlocutory

appeal of an order denyir-re a nrotiorr to disnriss based on the delensc of sovercign inrr-nuniry.



See id. The rationale justifying an interlocutory appeal is that the right to immuniry from suit

is effectively lost if the case is pernritted to go to trial. See id.

While such an interlocutory appeal is permissible under this court's rules, this court has

held that "without a ruling on the sovereign-inrmunity issue, there can be no interlocutory

appeal." Ark. Lottery Connn'n u. Alpha Mktg., 2012 Ark. 23, at 6, 386 S.W.3d 400, 404.

Before an interlocutory appeal may be pursued from the denial of a motion to dismiss on the

ground of sovereign inrnruniry, we nlust have in place an order denying a motion to dismiss

on that basis. See id. In other words, where the circuit court has failed to address the issue

of sovereign immuniry in its order, "the absence of an express rulingis fatal" to the appeal. Id.

at 5, 386 S.W.3d at 403 (enrphasis added) . Sec also Black's Law Dictionory 661 (9th ed. 2009)

(defining "exprcss" as "Ic]lcarly and unnristakably conrnrtrnicated; directly statcd"). This is

because when sovcreign inrnruniry is thc basis lor appellate jurisdiction, a finding or-r sove rcien

inrniur-rity is necessary lor our rcvierv. Sce,4sse/ Ac(eptinl(, LLC u. Aazb1,, 2014 Ark. 280, 437

S.W.3d 119; Hordin v. Bislntp,2013 Ark. 395,430 S.\)9.3d -19.r hr the instant case. rhe circtrir

rl 
ar"n lcft pcrplexcd by thc niajority-'s;tttenlpt to c-listinsuish tl-re instant casc trortr that

of Alphd )ltrkctir4q and its reliance on both Hnrditt and ,4sso Acrcptarrcc in strpport of its
position. Irt both of thosc cirscs. rve olrscrvecl that thc qcncral 1rli19 .rt issnc \v:ls
distirrgtrislublc fl-onr thc nonspccific rtrling in Alpha .\.lrtrkctittt. bccar.rsc in thc lattcr, sovcrcigrr
inttnut-tiw rvas the basis of otrrjurisdiction. and as strch, n,e requircd a specific findir-rs 01 that
isstrc for ottr rct'ierv. Assct A(c('ptdnrc,201,l Ark. 280, at 7 n.1.,+37 S.W.3d at 123 ("in lAlltha
),krkatinpl, soverciqrt inrntunity \\'as the basis oiotrr-jnrisdiction. ;rncl as such, a spccific finding
ott that issttc rv;rs neccss.lry fbr our rcrricrv."); Httrditt.2013 Ark.395, at 6 n.1, ,t30 S.W.3a
at 53 ("ln [Alplm l'ldrketinql. sovcreiqn inrntunity rvas the basis ofolrjurisc-liction, a1d as strch,
that frnding \\'as l)ecessary lor ottr rcvielv. ") . Hor,v thc nra-loriry call pow say that the i,star-rt
sovereigt-r-inrlltttniry case is nrorc llke Hanlin and ,4ssr t Arc(ptdtlcc than like the sovcreisr.r-
inrnrtrnity casc of Allthn Mdrketinq is be,vond rnc.
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court's order lacks an express ruling on ADHS's claims of sovereign immuniry and statutory

immunify; therefore, this court should dismiss the appeal without prejudice for lack o[

jurisdiction.

A review of the instant record reveals that the doctrines of sovereign immuniry and

statutory immuniry were raised in short by ADHS in its motion to dismiss, in addition to its

claim that the School Districts' complaint failed to state a claim upon which relief could be

granted.2 The School Districts addressed the issue in their response, and ADHS very briefly

addressed the immunity issue at the hearing before the circuit court.3 After doing so, counsel

for ADHS immediately began to address the merits ofthe School Districts' claims, after which

counsel for the districts responded or-rly to Al)HS's arglrnlents on the merits and trrged the

circuit court that the districts had allesed sufficient lacts to avoid an order disr-nissins the case.

The circuit corlrt then ruled ,, totto*r, "We11, I think it's close. But I'm going to dcny the

Motion at this point, and we'll go fbnvard rvith it.'' It then took up the School Districts'

rcquest for a prclinrinary injrrrrctiorr.

Notably, the circuit colrrt s order lacks any reterence at all to ADHS's contentions of

sovcrcigtt atrd statlttory itnntunitr'. In its ordcr, after reciting its consideration of the

'l notc that thc argllnte nt rcllting to sovcrcigu ir-rrrrrunitv was tninitrral rvhctr conrparecl
to rhat porrion of thc nrotion addrcssins thc nrcrirs of thc Scliool l)istricts,conrplaint.

'tCounsel lor the School l)istricts acldressecl neither thc issue of sovereign inrnruniry,
nor that of statutory inrnrunity, in the districts' response cluring the heari.g before the circuit
court.
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"motions, responses, and replies filed by the parties, together with the testimony offered and

the oral argument of counsel for the parties," the circuit collrt simply found as follows:

1. DeGndants'Motion to Dismiss is DENIED.
2. Plaintiffs have failed to establish that denial of a preliminary injunction will

result in irreparable harm to the applicant.
3. Plaintiffi have failed to demonstrate a likelihood of success on the merits.
4. PlaintifB' request for a preliminary injunction is DENIED.

Not only did the circuit court's order lack an express rtrling on the issue of immuniry as

required by this court in Alpha Marketing, its order failed to acknowledge the issue at all.l

Moreover, this court has been quite clear that it will not presunle a ruling from the circuit

court's silence, as we have held that we will not review a nlatter on which the circuit court

has not ruled, "dnd a ruling should not be presurncd." Alplm Mktg..2012 Ark.23, at7,386

S.W.3d at 404 (cr-nphasis in original).

Whether an order is appealable is a jurisdictional isstre that this court has a dury to raise ,

even if the partics do not. Sec Ford Mtttor Ctt. r,. HdrlL't'.353 Ark.328,'107 S.W.3d 168

(2003). Whcre no flnal orothenvisc appcalable ordcris cntcrccl. this court lacks jtrrisdiction

to hcar thc appcal. Saa id. Because the circuit court "did not pass jtrdenrcltt" or cxpressly rule

on ADHS's claint that the relief sought by the School l)istricts u'.rs barred by sovcreign and

stattrtory ittttrttutity, rvc lack an a;rpcalable ordcr. Alpht J/fu1q . 2012 Ark. 23, at 6, 386

S.W.3d at 404. Without such, this court lacks jurisdiction ro hcar rhc insr;lnr appeal, and the

appcal shotrld bc disnrissed rvithout prejudice . Accordinslv, I disscnr.

tThe record discloses that the circuit court's order was prepare cl by counsel lor ADHS.
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HANNAH, CJ., joins.
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